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Sup. C. 52

IN THE SUPREME COURT OF INDIA

CRI M1NAL}'C)NI L APPELLATE JURISDICTION

CRIMINAL APPEAL NO. 1076 OF 2004 807380
(Appeal by Special Leave granted by this Court by is Order dated the 24”
September, 2004 in Petition for Special l.cave to Appeal (Criminal) No. 817 of 2004
against the Order dated the 24™ June, 2003 of the [ligh Court at Calcutta in CRM
No. 1983 of 2003 arising out of Raiganj P.S. Case No. 258 of 2001 dated 4% August,

2001, G.R. No. 623 of 2001 and Charge Sheet No. 403 of W;’_ |

Krishna Pada Sarkar S/o Gour Pada Sarkar, i puﬁ /
Proprietor of K.P. Sarkar & Co., 2 Chartered l Assictant Registrar (Judl.)
‘z

Accountant firm, N.S. Road, Mohanba, 2232324 '
P.0. & P.S. Raiganj, Distt. U. Dinajpur, Supreme Court of India

paa——

i

West Bengal .. Appeliant
VEREUS
The State of West Bengal,
Through Home Department
Secretariat Writers Building, ‘.
Calcutta ... Respondent \
94TH SERTEMRIOR, 2004
CORAIM :

HON'BLE MR. JUSTICE N. SANTOSH HEGDE
HON'BLE MR. JUSTICE S.B. SINHA
HONBLE MR. JUSTICE AJ. MATHUR
For the Appellant  : 1/s Krishnan Venugopal, Abhijit Sengupts, D. Bharat Kumar,
Anard, Rajneesh Famnar Singly, Vishal Arun and G. Venkatesh,

o Kagrre ol enir
FRUL L 49 W)

For the Respondent : M/s Tara Chandra Sharma, Tarun Sharma and
Vs Neelam Sharmia, Advocates

3 1 ¢ { oo r\l-"": l"r "o Lie S 1008
The Appeal above—rmentonce. being called on for hearing before this Court

e obhs vomard and Boarine couns 3
on the 24™ day of Sentember, 2004, UTON perusing the retord and heantg (o
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CRIMINAL APPEAL NO. 1076 OF 2004

_2_,. '

for the panms hcrcm THIS COUR’I DOTH in aJlmfnnf‘r the appeal ORDER THAT in

the event of being arrested the appellant viz : Krishna Pada Sarkar S/o Gour Pada
Sad(ar sha]l be released on bail on his furnishing a self bond in the sum of Rs.
10,000/— (Rupees Ten Thousand) only with one surcty for r.he like amount to the

satisfaction of the arre.snng authont}' or r.he l;nal Cou as the case may b and it is

further dlrected r_hat the above named appellant shall abide by the condidons

enumerated in Section 438 (2) of the Cr. P.C;

B AND 'I'HIS COURT DOTH FURTHER ORDER that this GRDER be punctually

‘ observed and camed into execution by all concerned;

WITNESS the Hon'ble Shri Ramesh Chandra Lahoti, Chief Justice of India at

the Supreme Court, New Delhi, dated this the 24™ day of September, 2004.

Ca

S
(A.L. JAIN)
ADDITIONAL RY 4_1£‘L R (JUDL.)

(IS Wpra ey

7 "/)/-J' & a5 \s A
I Kumar E\[
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SUPREME COURT

: cmmmm)cuuu. APPELLATE JURISDICTION

CRIMINAL APPEAL NO. 1076 OF 2004.

Krishan Pada Sarkar —Appellant

Versus
The State of West Bengal = S —Respondent

HIGGH - COUKT OF LAL(..U'!"!AB.] LA.L(.,J 1] ﬂ.
(CRM NC.1283 of 2503).

- URDER ALLUWING THY LEEAL
WO COUWTTIRETITI: Gana

¥ T ne L W T ThA
DAL LD 1S 0 ‘Q“‘."r‘” M?!.. AT 13IRK K 1UVIisiGt L.

Lere s 1aLs 5. .E Ilay i..f.l.Ll

- Mr. Abhifit Senﬁz ota -

‘.
T~

Advoedie— on— record fur the Appeliant

Mr. Tara Chandrs Sharma
i Advocate onrecurd for tie Respondent

-
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- - IV THE NIOH OOUNT AT GALCUTTA ” ﬂ

A Orimiral Mlgur'laneoous quriaaioptbp

' The 24th June, 2003, 9
Present t [ . 1

aF

fhe Hen' ble Mr.Justice Amit Talukdar,
The Mon' ble “r, fﬂgtico Pravendu Werayan Sinha.,
C.R.M, o, 1983 of 2008.
In tho matter of _
An application under 5eétton 438 df Fhe Code of

Criminal Procedura,llg79.

~

And in the matter of 1 e
Approhension of arrest in con' action W;ﬁh_naiganj
P.8,fase No, 268/200L, dated 04.08,200L- wider Section
468 /120074207201, 409 TPC vido G.%. WNo. 623/200L and '
chargo sheet No, 403/200L , ' r
| And in the mattar of 3’
Krishna Puda Saricar, son of Gour Pada Sarkar,

l)mpriu r Of KaPo SﬂI‘t‘EﬂI‘ & CO a
. chartereq A
Ceountyp;
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Accountent Eizu; Fira, .8 Road, ‘Mohenbati, .
P.0, & P.5. Raiganj, Dist. Utteu- Dinejnury”
" e ..Patitione..
SIIINY € TTE IS LV

~ Versus - N g

The Btuta of h'eut BeI}sal- -'-,-"=

&...de"‘-q ot e

. ..Opposite pa.rty.‘ ; -..‘
In the matter or an- appl.icatlon ror
anticip tory bail iz ander saction 438 or the Cc je
of Criminal Proaedure ﬂl.ed on 6, 6 2003 1

n connection
with Ralgan, P.8, Caae “o.

253/2001. (Tated 4.3 2001
under Section 468/1205/420/201/409 or t

he Ind'nn
Ponel Code .

In re Krishng Pada Sarkar.'..

Petitioner
Mipnsg .Taya:

reo Bunor,)ne. ..for tha

pctitione":
Mr. Kaal Sariuly gy Py i ki
i, Koshab T,al Muknora’ 00 .".‘.*' for- "tn"’”sm{e
heax-lng t-’)o laa:-ned 1Advoc:g}g:gih!e -
%ﬂfitlon%f and the L Lo t% Advoc T thig i
: ate and on erusa or aﬂe ; ik
this applicatfon. et P kar}ﬁ:OQiGJGCt
. Lt | A
The 24/06/2003. Agltg. Té‘ﬂ,‘},‘d”'
——— ' LT 4, toos -
S i ﬁ-;_;_;;__‘_h_
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D
IN THE SUPREME COURT OF INDIA
CRIMINAL APPELL/ TE JURISDICTION
£«
SPECIAL LEAVI: PETITION (CRIMINALINO OF 2003
IN THE MATTER OF
Krishna Pada Sarkar
S/o0 Gour Pada Sarkar
Propritor of K.P. Sarkar & Co.,
a Charted Accountant firm,
N.S. Road, Mohanbati,
P.OC.& P.S Raigan), )
Disst. U. Dinajpur, J
- West Bengal ...Petitioners
VERSUS
The State of West Bengal
through Home Department
Sacretarial Willers Bullding:
Calcutta. ...Respondent. .

§

SPECIAL LEAVE PETITION UNDER ARTICLE 136 OF THE
CONSTITUTION OF INDIA AGAINST THE JUDGMENT AND
ORDER DATED 24th JUNE 2003 PASSED BY THE HIGH
COURT OF CALCUTTA IN C.R.M. No. 1983 "OF 2003, -

T°|

The K i ble Chilef Justice of India
and H.s Companion Justices of the
Hpn'ble Supreme Court of India

The Humble petition of petitioner above

namod X

MOST RESPECTFULLY SHOWCETH:-
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h “:.m}ho Present Special Leve Petition is being filed against

the“judgment and order du.ed 24th June 2003 passed by ”;“3

“2h Court of Calcutta inC.R.M. N0.1983 OF 2003 thureby i _,'
fejecting the application under soction 438 Codu of Criminal
Procidure file on behalf of the _petitioner for gran. of
anticipatory bail in case F.L.R. no 258/2001 dated 4 .2007
under seclion 468/1<0B/420/201/409 |.P.C. vide G.R.

N©0.623/2001 and Charge Sheet No. 403/2001.

2. QUESTIONS OF LAW:

The following questions of tne law arises for kind

conslderation >f this Hon'ble Court namely:-

1. . Whether pending investigation a Criminal Case
articles seized can be handed over to the accused by

the Investigating officer ?

2. Whelher thu petltioner should havas been made a
J:?l';. P . 3

witness In the case Instead of an Pccuse'rd'-‘d}t not ?

3. Whether there is ample delay in lodging the F.I.R.
or not 7

4. Whether the non produrtion of the chairmen of the
socioly, who duly authenticated, approved and/or
pxuuted the basic dosuments elc., for the alleged period
“of offence, ailhgr i @ wWithess or as an accused is'fatal
to the prosecution case ? '
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5 Whett. r Courts can pv"uso \he case diary and

pass an order in a criminal case when Chargo Sh'j“” has |
already boeen filed ? | | ‘
6. Whether a non speaking order on an application

under socltion 438 Code of Criminal Procidure i5 ‘
suslainable under law ?

7. Whother an accused not named in F.L.R. can bg
subsequontly named in the Charge Sheet without thare?
being any prima facle evidenc: or any discloser |
statement ? l _ |
8. Whether the audit ‘report’prépéred by a qulalifiad
Chartered Accountant aftcr proper verification of annual
financial statement including balance Sheet lncéine and
expenditure account otc., with the b|opks of raccount,

r

records and documents and which was pfovided and duly

aproved by the concerned authorlty is an authentlcated
and valid docuinent or vol.? o |
0. Whethof the audit report and“aﬁnual' accounts for
ho yoor 1996-1996 to 1996-1989 having ‘bee.n.-ap’pr‘ovad
by the chairman and membor secretary of the soclety and
duly cortified’ by tho quallfled Chartered Accountant,
which Is also subjeclt to 6.A.G. audit, cen suﬁsequantly

after a gap of five years be challanged to be wrong, by

the then member secrelery, undu;dlha garb. of a vlgl!ance

enquiry pending agyainst him ?

P . S
10.  Whether a registe' sociely as per section 15 of the

West Bengal Societies Registration Act, 1961 afe
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roquired to maintain proper books of .accounts tdoublg
entry system on accrual basis) and whether such society
can bo permitted to operale a cash register under single
en.lry system in vig:la'tion of section 15 of the West
Bengal Societies Registration Act ?

11.  Whether the cash regist_er‘mé_intpnd under single
entry system of Accounting can be made @& bas‘.s for
levelling alligation a.g‘ain_sl 'tha petilioner without
verifying the basic/primary documanis i.e, cash/bank . i
receipts and payment vouéhars etc. with _the-,prbper"
books of accounts ? ' X ‘!! T

12. Whether the investigating officer i the’ ;bra.sqnt" I.
P.S. case F.I.R. No. 258/2001 and ‘Ch_.arge-_Shleet:Nc.;.
403/2001 can be held to be a cdrh'p'etent barson U/s - 23
of lhé Wesl Bengal Socistias Fiegiélrétion.hf:t,_j%i ‘to
investigate the aforesald criminal case_!\;{r)ich basicalls.z is
the outcome of another ‘illlaga! énd- unlawfull vigilance
enquiry, in respect of the s.ame Imallar. b.uen conducted
by the said investigating officer himself ?

13.  Whaether '"me inves. jalion carried out and Charge
Shee! filed by the present Invesl!daflng _qmcér,Mr.
P.C.Das v hich is blased, influended dnd In violstion ot
the principles ol natural justice Is sustainable in law in

view of the fect that the wvestigating officer himself js
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withor 2 31 [ ¥ 1 ~
subordinate to the chairman of the soclety and Dist.

igilance officer ‘ | '

14, Whether tho allegation of conspiracy with the public |
servants  against the petitioner ¢ sustainable under
law without there being any Chuge against those public i
servants under The F evention of Corruntion Act 7

3. That the briet facts of the ; ‘esent case are as under.-

(1) During the year 19989 and onwards local nawspaper of

Uttar Dinajpur West Bengal started reporting corruption
in the Dist Health Department involving Chief Ps-ladical"'
Officer Health ( for short C.M.O.H. ) i.e. Anuj. Kumar
Bhattacharjec who happened to be secruiary/momber
secretary of Disst. L_aprosy Society ( for short Society ),
Dist. Uttar Dinajpur. It is pertinent lo mention that the
said society is a soclely registered under the W.B.
Societies Registration Act. The Disst. Mé;glslrat:ellj%gt:.
vigilance officer is the Chairman ~f the sald soclety and
therefore both the Disl. Magistrate/ Dist. vigllance
officer and C.M.O.H. aro actirj in dual capacity as the
said socioly is a separalo entity. -
(i The C.M O.H. of Disst. Ullar f)lnajpuf l.e.  member
secrolary of the sociely was transfered as deputy !
.. director jails, W.B. in the Rank.of C.M.O.H. in the month T

of January 2000 and Mr. Shyamal Kumar .Jha took over

the Charges of both C.M.O.H. Dist. Healt, Department
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'accounta1*as per’ papers suppited to him as-genuine
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This!is an- appllcation u/a 43? of Cr.P.0

2/11,3.2003:-

filed- by +he petitioner Krishna Pada Sarkar praying antici-

patory: bailrin c/w: RatganijcS Caaa No.
4,8.2001,-The L, C.H.ﬁalqgg with’ tha C/D 13 producad

Ih-- tlj

258/2001 dated
Hoard

both sfdes.ﬂ?i
s Ld. CDunSol,for'the petitiongr side argued

'that thls phtitionerﬁls aureputod’Chartard #Accountant and he
‘a autited tha aCcountadfoqgthovrQlGVant pariod as per documentt
”producad bsfore him and” thia petltloner ‘at the timo of

audit hud no scope to consider whother those documents wore
forged or “not ‘and that'thislpet!‘lonor only auditad the

and

It o furtherwsubmitted that in the charge-
sheet there.is no’al egatiOn that th1, petittonor had
mlsappropriated any:iﬁonoy'oé helped in“any way in the matte;
oﬂ:alleqed misapproprfation1bf tho'othar sccd, persons. It

p 15 also shbmltted that chargo-sheut hla.boan submitted

tn:this case with allai”"xon of Sec._12og ¥ple, agalnst

~ thi's pafitionor andﬂovoh aftor submission: of charge-shoet,

any - .charge-sheetea accd may maks ‘any prayer u/s 438 of

" CroP.Cei‘In: lupport ofhla contontion Ld,Counsel referred one

ruling roportod 1n 1998%(:“[.‘ J..1762.
f;sh. o

re *

Ld /P P *odpoaos'tha prayar contonding
‘that in ;his casﬂgchurq:faheot u/s; 468/1253/4?0/201/409/
477A/ ' ”.. has«hnon*submrttad agalnat ¥bis petitioner and
other co-accd parsons and accnrdlngly, "
pstittuﬂer shohld not ‘be ‘1lowod an
5 e ke

P SRESIYTL 1 8 *'3 } Lsd-
boooeeTAT LB (N g
. 52
i

'at this stage, th e
y antlclpatory bell,

3

o Ty !' UGS oot ¥ '
P ; ph & R A Contd,.p/2

- 1" mh*‘
4—;‘3‘:.-_'
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Lonelderod the submissions of both sldes 3 e

The petition u/s 430 of Cr,P.C, and tha clted rullnq.
Pe1used the materfals on C/D and L.C,R, T found that

charge~sheet u/ss, 468/4067/471/4774/1200/420/a03/.01 1.0,
has been submttted in thlis case against thl: _wtitlone:
ana otlers, S0, In the face of materlals on recorc an tre

char je-sheet, I ar not inclined to allow antlclpator s

ball to this petiticner at tnls stage., The clteu su.tn &

fiot applicable in the glven clrcumstances of the res.n?®
4 Casa, W
R i
) It {5, thus nrdﬂr.nu
FLROY ' ‘ :
CICRES 2 .o that the Crl, Mlsc, case is dismlssed,
- sddan s
Let a copy of this order along with the L., .M. an
C/U be returned to the Ld.Court below.
\
Dicte, by ue, . 8
JJ/:‘ : L Session Judge (R
b Si I(HJ
>
. .-.
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